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mployers often find themselves in need

of hiring independent contractors to

meet certain business needs. Moreover,
independent contractors are generally attractive
to employers, as they offer flexible working
arrangements without the responsibilities that
arise from hiring employees. However, as an
in-house lawyer, you are always apprehensive
of the risk of misclassification of contractors as
employees, and the obligations that would ensue
on the employer should such risk materialise.

Employment relationships are regulated
through the employer’s internal policies and the
employment contracts concluded between the
employer and the employee, which are subject to
the provisions of the Egyptian Labour Law No
12 of 2003 and its executive decrees (ELL). The
ELL does not expressly regulate the relationship
between independent contractors/service
providers and the recipient of their services
(ie employers). Such relationship is contractually
regulated by way of an agreement between the
parties, rendering the executed contract the law
of the parties. Accordingly, the employer and
the contractor are free to define their rights and
obligations as they deem fit, without prejudice to
the general rules and regulations of Egyptian law.

From a practical perspective, it may be perceived
as somewhat challenging for an employer to walk
the line between employees and independent
contractors under Egyptian law, which is largely
due to the absence of substantial regulations on
engaging independent contractors. However, the
benefit of the extensively regulated employment
sector is that it makes it easier to identify what to
avoid when hiring an independent contractor in
order to minimise the risk of misclassification.

The key aspect that distinguishes employees
apart from independent contractors is the

obligations employers have before employees
by virtue of the ELL, which employers are not
required to fulfil vis-a-vis contractors. For
example, employers are required to:

B provide their employees with the tools and
equipment necessary to perform the work;

m  withhold and pay the applicable income tax
from their employees’ salaries;

B register employees under their social
insurance file;

B keep track of employees’ working hours
and leaves;

B increase employees’ salaries on an annual basis;

B pay the statutory employee profit share
(if applicable); and

m comply with the employment termination
regulations under the ELL.

On the other hand, independent contractors
are normally responsible for the provision of
their own tools and equipment and making their
statutory tax and social insurance payments.
Furthermore, they are not entitled to any share
in the employer’s profits, and the employer is not
obligated to increase their fees, unless stipulated
otherwise in their contractual arrangement.

It would be impractical to disregard the grey area
that renders independent contractors comparable to
employees, and which ultimately contributes to the
risk of misclassification. This is clearly represented in
the obligations that the employer can place on both
independent contractors and employees, such as:



m following the employer’s orders and
instructions;

B compliance with internal policies and
codes of conduct;

B assignment of intellectual property rights
to the employer, to the extent permitted
by law; and

m  adhering to a work schedule.

Additionally, should the employer require
an independent contractor to comply with
obligations that are typically associated with
employees, this would alleviate the risk of
misclassification being triggered. Obligations
such as, among others, exclusivity, compliance
with leave policies and post-termination
non-compete when imposed collectively
increase the associated risks.

In this regard, it should be noted
that it takes several elements to build a
misclassification case, the same does not
merely arise from requiring an independent
contractor to comply with any of the
abovementioned obligations. However, when
these obligations add up, an independent
contractor can easily claim before the
competent labour court that its relationship
with the employer should be classified as
an employment relationship under the
ELL. In addition to the reclassification,
the contractor would typically claim
from the employer the benefits granted to
their employees; such as: social insurance
registration, bonuses, leave payouts etc.

The nature of the relationship between
the employer and the independent contractor
would be examined by the court, in light of
the agreement concluded between them.
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If the court concludes that the employer is using
the contractor to circumvent the obligations that
ensue from employment relationships under the
ELL, it will rule in the contractor’s favour.

In addition, the court would investigate

the relevant factors supporting such claim,
in terms of subordination, working hours,
payment of fixed wages, granting benefits or
bonuses etc. If the court concludes that the
employer is using the contractor to circumvent
the obligations that ensue from employment
relationships under the ELL, it will rule in
the contractor’s favour. Consequently, the
employer will be required to reimburse the
contractor for any claimed entitlements.

The trick to the classification of employee vs
independent contractor lies in the contractual
arrangement entered into with the employer.
In principle, there should not be an issue
with requiring the contractor to comply with
obligations that are typically associated with
employees. However, it is vital to ensure such
matters are handled delicately when drafting
the agreement between the employer and
the independent contractor to minimise the
misclassification risks.

Needless to say, it is recommended not
to subject the agreement concluded with an
independent contractor to the regulations of
the ELL, whether explicitly or implicitly.
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