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Egypt

Amr Abbas and John Matouk
Matouk Bassiouny & Hennawy

International arbitration in Egypt has continued to grow over the
past year. Since the Arab Spring in Egypt, investment treaty claims
against the Arab Republic of Egypt have increased. Egypt has been
actively pursuing settlements to these disputes and has been suc-
cessful in settling some of them.

Egypt is a party to 115 bilateral investment treaties (BITs), 28 of
which are not yet in force, and 15 of which have been terminated.'
Egypt is also a contracting state to the International Centre for
the Settlement of Investment Disputes (ICSID). In 2018, one new
investment treaty case was registered with ICSID against Egypt.
To date, a total of 32 cases against Egypt have been registered with
ICSID. Of these 32 cases, eight are currently pending.”

Additionally, in 2018 a new bankruptcy law was issued replac-
ing the insolvency provisions of the commercial law.> The legislator
maintained its position that, upon the declaration of bankruptcy
and the appointment of a trustee , it is the latter who enjoys capac-
ity and standing to accept arbitration on behalf of the insolvent.*
In addition, a new law governing the contracts of public entities
was issued replacing the Tender Law.> The law contains a provision
regulating resort to conciliation, mediation and arbitration. In what
concerns arbitration, the wording of the respective provision might
raise issues as to the arbitral conditions required under the law.

The Egyptian Arbitration Act
The Egyptian Arbitration Act No. 27/1994 (the Arbitration
Act) was enacted based on the UNCITRAL Model Law on
International Commercial Arbitration (1985). The Arbitration
Act applies to arbitrations conducted in Egypt or in cases where
the parties to an international commercial arbitration conducted
abroad agree to subject the arbitration to the Arbitration Act.®
While the Arbitration Act is regarded as being the general law gov-
erning arbitration in Egypt, there are other laws that govern certain
aspects of arbitration in respect of certain legal relationships. For
example, technology transfer contracts, sport arbitrations, invest-
ments under the investment law and contracts of public entities.

The Egyptian legislator has also been expanding the scope of
matters that may be resolved by compromise, including matters
that are classically regarded as matters of public law, for example,
tax disputes,” custom disputes® and certain crimes under the new
investment law of 2017,” as well as the new criminal procedural
law.'" These are besides crimes that can be prosecuted only upon
a complaint by specific public or private persons.'! This may be of
importance since all matters that can be resolved by compromise,
as in waived, can be settled by arbitration under the Arbitration
Act. This means that there is a possibility that arbitration in Egypt
may extend to a completely new level that would include certain
public law matters. It is yet to be seen whether and to what extent
such a possibility exists.

Under the Arbitration Act, an arbitration is considered inter-
national if the subject matter thereof relates to international trade
and, inter alia, if the parties to the arbitration agree to resort to a

permanent arbitral organisation or centre headquartered in Egypt
or abroad."” That being said, the criteria of international arbitra-
tion has been subject to different judicial views in the recent years.
The High Administrative Court," following a reading of a judg-
ment by the constitutional court,' took the view that resorting
to a permanent arbitral organisation such as the Cairo Regional
Centre for International Commercial Arbitration (CRCICA) is
sufficient to consider the arbitration international. Yet in 2018, the
Court of Cassation, in the context of enforcing an arbitral award,
took the opposite view, considering that an arbitration conducted
under the auspices of CRCICA is a ‘national’ arbitration rather
than an international one." The Cairo Court of Appeal took the
same position in a recent judgment.'®

The Arbitration Act is applicable without prejudice to the
international conventions that Egypt is party to'” and applies to
all arbitrations between public or private law persons, irrespective
of the nature of the legal relationship that the dispute revolves
around,' unless other contradictory and specific provisions of
law exist.

The arbitration agreement

The Arbitration Act defines an arbitration agreement as an agree-

ment that the parties agree to resolve by arbitration all or part of

a dispute, which arose or may arise between them in connection

with a specific legal relationship, contractual or otherwise." Since

2005, the Cairo Court of Appeal has held that the arbitration

agreement is considered to be the constitution of an arbitration

that determines the scope, extent and subject of arbitration, and
grants the arbitrators their powers resulting in excluding the dis-
pute from the jurisdiction of the courts.
An agreement to arbitrate may take three different forms:
 the arbitration agreement may be embodied as a clause or
as an annex to the agreement between the parties before a
dispute arises between them;

* the parties may enter into a ‘submission agreement’, which
is an arbitration agreement that the parties agree to after a
dispute has risen. If so, the parties must define in the arbitra-
tion agreement the matters or disputes subject to arbitration,
otherwise the agreement shall be null and void;*' or

* the arbitration agreement may be incorporated by reference.

However, the validation of this incorporation requires an explicit

reference to an existing document with a valid arbitration agree-

ment therein.? Pursuant to article 10(3) of the Arbitration Act and

Egyptian jurisprudence, the following conditions must be satisfied:

+ the reference should be made to an existing document or
contract that includes an arbitration clause;

* the document or contract that the reference is made to
should be known to all the parties against whom such docu-
ment or contract and the included arbitration clause will be
invoked; and
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* the reference should be explicitly made to the arbitration
clause itself and to the fact that it is an integral part of the
contract (a general reference to the existing document or its
terms is not sufficient).?

Conditions of validity of the arbitration agreement

In addition to the general requirements for the validity of con-

tracts, such as consent, capacity and the existence of a legal rela-

tionship, the following requirements, in addition to any further
requirements mandated by a specific provision of law, must be
satisfied for there to be a valid arbitration agreement:

* the arbitration agreement must relate to matters that are ame-
nable to compromise.** One recent development in this regard
is that the Cairo Court of Appeal maintained that matters
relating to deciding ownership of real estate in Egypt relates
to public policy, and, therefore, they are non-arbitrable and
that any arbitration agreement in this respect is null and void
being against public policy;*

+ the arbitration agreement must be in writing; otherwise, it
shall be null and void.*® It will be deemed written if it is
included in written communication exchanged between the
parties. This requirement is widely interpreted to include an
arbitration agreement concluded by exchanging offer and
acceptance through electronic means.?” Silence may be con-
sidered as acceptance of the arbitration agreement if there are
previous continued transactions between the parties where the
arbitration agreement is included® or where proceedings are
initiated without objection from the opposing party;* and

* in accordance with article 702 of the Egyptian Civil Code
and article 76 of the Civil and Commercial Procedures Law
(CCPL), the arbitration agreement may not be concluded
by an agent except by virtue of private and specific writ-
ten delegation,™ otherwise, the arbitration clause will not be
effective in relation to the principal.

Defective arbitration clauses have been repeatedly held by the
Cairo Court of Appeal as valid arbitration agreements, and were
interpreted to favour arbitration over courts.”

Administrative contracts

Arbitration relating in administrative contracts was a highly
contested matter before it was settled by an amendment to the
Arbitration Act in 1997.%2

Arbitration in relation to administrative contracts is permis-
sible provided that the arbitration agreement is approved by the
competent minister or by whomever assumes his or her authority
with respect to independent public authorities.” The power to
approve the arbitration agreement may not be delegated. The
approval of the competent minister for the validity of an arbitra-
tion agreement is a matter of public policy.® Egyptian courts
had held that the absence of ministerial approval invalidates the
arbitration agreement.*

In 2010, the Cairo Court of Appeal held that ministerial
approval is a legislative requirement for the validity of the arbitra-
tion clause and is a requirement addressed to both parties,”” which
was similarly upheld by the Supreme Administrative Court in
2011.”* While some CRCICA tribunals have applied this princi-
ple, others have not. Some tribunals have held that the arbitration
agreement is not invalidated due to the absence of ministerial
approval as this requirement should not be applicable to inter-
national commercial arbitrations conducted with foreign inves-
tors.” The Arbitration Act does not provide for an annulment
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sanction for violation of article 1,and therefore this requirement is
addressed, and, therefore, needs to be fulfilled by the administrative
entity and not the other party (that is, it is the sole responsibility of
the administrative entity and it should therefore bear the liability
for not obtaining ministerial approval).* Other tribunals have, as
recently as 2011, taken the view that the arbitration agreement
is void in the absence of ministerial approval.* The consensus of
case law settled for a while on the position that it is sufficient for
the validity of arbitration clauses in administrative contracts that
the relevant public entity expressly admits in the contract has
ministerial approval of the arbitration agreement.*

How approval may be given has been subject to various views.
One indicates that approval may be subsequent to the conclusion
of the administrative contract and does not need to be written or
expressed in a specific form.* On 5 March 2016, the Unification
of Principles Circuit of the Supreme Administrative Court con-
tributed to this matter in a case related to an arbitration agree-
ment between an administrative authority and a private entity.
The court held that in order for the arbitration agreement in a
dispute under administrative contracts to be valid, the competent
minister must approve and sign the arbitration agreement itself.
The 1nitial approval to resort to arbitration to resolve the existing
dispute does not suffice alone, nor does the delegation in signing
the arbitration agreement. In any of these two cases, the arbitra-
tion agreement shall be null.¥ The Constitutional Court seemed
to support that view.* Nonetheless, in a recent Court of Appeal
judgment, dated 19 September 2018, the court decided that the
law did not require a specific form of the competent minister’s
approval.*

Competent court with regards to administrative contracts
Under article 54(2) of the Arbitration Act, the competent court
for ‘matters the Arbitration Act refers to courts’ is the court of
first instance, which has jurisdiction over the dispute if there is
no arbitration agreement. The competent court to decide on the
annulment of an arbitral award is the second-degree court, which
hears the appeals against the judgments from the court of first
instance. An arbitral dispute arising out of administrative matters,
for example, would be subject, if there was no arbitration agree-
ment, to the jurisdiction of the administrative court.”” Therefore,
a challenge of the respective arbitral award would be within the
jurisdiction of the Supreme Administrative Court.Yet, if the arbi-
tration is an international commercial one, the challenge of the
award would be subject to the jurisdiction of the Cairo Court
of Appeal under article 54(2), except if the parties agree to the
jurisdiction of another Egyptian court of appeal.* It was held by
the Supreme Constitutional Court that even in the event that the
dispute arises out of an administrative contract, the Cairo Court
of Appeal will be the competent court if the subject matter of
the contract contains elements that are commercial international
in nature.

In line with this, the Cairo Court of Appeal recently decided
that if an arbitral award is rendered based upon an administra-
tive contract, according to article 1 of the Arbitration Act, the
second degree of the originally competent court, in this case the
Supreme Administrative Court, shall be the competent court for
an annulment lawsuit. However, according to article 1 of the
Arbitration Act, if the dispute arises in connection to an admin-
istrative contract and is an international commercial dispute, then
the Cairo Court of Appeal shall be the competent court, not the
Supreme Administrative Court.”” As explained, the question of
whether an arbitration is international, particularly when held
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under the auspices of a permanent arbitral institution, is subject
to uncertainty.

Arbitral proceedings

Number of arbitrators

Parties are free to choose the number of arbitrators, provided that
the number is odd; otherwise, the arbitration shall be null and
void. The arbitral tribunal is comprised of three arbitrators if the
parties fail to reach an agreement.” The same principle applies in
the CRCICA Rules.”

Substituting an arbitrator

Generally, if an arbitrator’s mission is terminated by recusal, dis-
charge, abstention or for any other reason, a substitute shall be
appointed according to the same procedures of choosing the arbi-
trator whose jurisdiction had been terminated.”® Where the arbi-
tration is institutional and the agreed appointing authority — for
example, CRCICA — made an appointment, the Court of Appeal
held that the court may not interfere by appointing an arbitrator
in substitution of CRCICA’s appointed arbitrator even if one of
the parties alleges that it did not agree to the arbitrator appointed
by CRCICA.*

If an arbitrator is substituted for any reason, the Cairo Court
of Appeal held that this shall not necessitate a repeat of the arbitral
proceedings before the newly constituted tribunal. Rather, the
new tribunal shall continue the proceedings that took place before
its appointment. This is on the condition that the parties shall have
the opportunity to participate in the proceedings (respecting the
principle of confrontation) and that all members of the arbitral
tribunal have had the opportunity to deliberate with each other
before rendering the award.”

The possibility of challenging a court decision appointing
an arbitrator

Pursuant to article 17(3) of the Arbitration Act, an appointment by
the competent court to appoint an arbitrator in cases where either
party fails to appoint an arbitrator and the two arbitrators fail to
appoint a third arbitrator is unchallengeable. However, the Court
of Cassation accepted a challenge of this decision and cancelled
a judgment from the first instance court, which was confirmed
by the Court of Appeal, because it considered that if this decision
was rendered in contradiction with law, the parties’ agreement
or jurisdiction rules (which are of public policy), this decision
became subject to challenge.*

Truncated tribunals

In situations where a tribunal conducts arbitration proceedings
with only two arbitrators, the tribunal is referred to as a ‘truncated
tribunal’. This situation typically takes place when one of the co-
arbitrators refuses to participate in the deliberations or resigns
during the very late stages of the arbitral proceedings.”

According to the general rules of substitution of arbitrators,
a substitute arbitrator shall be appointed by the same mecha-
nism used to appoint his predecessor.® However, the party that
appointed the resigning arbitrator may take this opportunity to
delay the proceedings.

In an attempt to overcome this, the CR CICA Rules expressly
provide that if, and at the request of a party CRCICA determines
that, in view of the exceptional circumstances of the case, it would
be justified for a party to be deprived of its right to appoint a
substitute arbitrator. CRCICA may, after giving an opportunity
to the parties and the remaining arbitrators to express their views,

and upon the approval of the advisory committee, either appoint a
substitute arbitrator or, after the closure of the hearings, authorise
the other arbitrators to proceed with the arbitration and make a
decision or award.”

In 2011, the Cairo Court of Appeal held that in certain situ-
ations where the behaviour of an arbitrator is unjustified or in
bad faith, and provided that the arbitrator has resigned or failed
to undertake his mission after the conclusion of all hearings and
pleadings, an award rendered by a truncated tribunal shall not be
annulled.®” More recently, in 2013, the Cairo Court of Appeal
held that there is nothing in Egyptian law that would prevent the
adoption of the CRCICA Rules in this regard and the arbitra-
tor’s refusal to participate in the deliberations with no acceptable
reason and his or her consequential refusal to sign the award are
not sufficient reasons to annul the award as provided for by article
43 of Arbitration Act.*!

Recently, the Court of Cassation held in 2015 that awards
rendered by a truncated tribunal could be annulled. The court
stressed the importance, pursuant to the Arbitration Act of the fact
that a tribunal needs to be composed of an odd number of arbitra-
tors and that there must be deliberations between the arbitrators
before issuing the award. When those requirements are not met
became the third arbitrator did not participate in the deliberations,
the award becomes subject to annulment.®

Impartiality and independence of arbifrators

The Arbitration Act provides that an arbitrator may not be chal-
lenged unless there are serious doubts as to his or her neutrality
or independence. The request to challenge shall be submitted in
writing to the tribunal, including the reasons for challenge, within
15 days of the party becoming aware of the composition of the
tribunal or the circumstances justifying the challenge.® The arbi-
tral tribunal is obliged to then refer the challenge to the compe-
tent court to decide the challenge.* The parties’ ability to agree
to different challenge proceedings, including by agreeing to cer-
tain institutional arbitral rules, such as CR CICA Rules, remains
differential. For instance, under CRCICA Rules the challenge
shall be adjudicated by a decision of a tripartite special impartial
and independent committee, to be formed by CRCICA from
members of the advisory committee.”> Nevertheless, the Cairo
Court of Appeal accepted that it has jurisdiction to decide on such
challenges, even though it relied on CRCICA’s decision on the
challenge to arrive to the very same outcome.®

The possibility for an Egyptian minister to serve as

an arbitrator

According to article 10 of the Presidential Decree No. 106 of
2013, governmental officials, as soon as appointed, are obliged to
stop or liquidate any ongoing professional practice they may have
and may not present any consultancy services whether paid or
unpaid. The Cairo Court of Appeal considered that acting as arbi-
trator falls outside the prohibition established by the aforemen-
tioned presidential decree. This is because serving as an arbitrator
does not entail providing consultancy services, and the arbitrator
is not considered an agent or a provider of service. This exclusion
from the prohibition applies as long as the minister’s mission as
arbitrator does not cause harm to the public interest or the min-
isters’ governmental position.”

Procedural law

The Arbitration Act grants parties the freedom to choose the
applicable procedural law that will be applied by the arbitral
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tribunal, including their right to subject such arbitration to the
applicable rules of any institution or arbitration centre in Egypt
or outside. However, if the parties fail to agree on this matter,
the arbitral tribunal will be granted the freedom to select the
applicable procedural law.®®

It is established through judgments of the Egyptian courts
that, except for rules related to public policy, arbitral tribunals
are not bound by norms considered mandatory in domestic

69

litigations,” except where these norms are considered ‘basic

guarantees of adjudication’.”

Suspension

Pursuant to article 46 of the Arbitration Act, the tribunal has
the right to suspend the arbitral proceedings if, in the course of
the proceedings, a matter falling outside the scope of the arbitral
tribunal’s jurisdiction is raised, such as, forgery challenges, includ-
ing respective criminal proceedings, or criminal acts in general.
In such case, the tribunal may suspend the arbitral proceedings
on the condition that the matter is essential or necessary for the
tribunal to be able to decide the subject matter of the dispute.”!
In this case, the arbitral tribunal shall suspend the proceedings
until a final judgment is rendered in this respect by the competent
authority.”” This will include suspension of the time limit for the
making of the arbitral award.”

In its interpretation of article 46, the Court of Appeal found
that it is within the tribunal’s jurisdiction to assess whether the
forgery allegation is of any seriousness, and if not, it may proceed
with the arbitration. Moreover, the court found that where the
forgery concerns the arbitration agreement itself, the tribunal
would be competent to decide on such a claim since the tri-
bunal is competent to decide its own competence.”* In another
judgment, the court found that where the parties agreed to insti-
tutional arbitration, the court has no competency to decide sus-
pension even if a request that concerns the constitution of the

tribunal is before it.”®

The role of Egyptian courts in arbifral proceedings
The Arbitration Act provides for certain instances whereby the
local courts may intervene in the arbitral proceedings subject
to the request of either party to the dispute. For example, the
competent local court may order provisional or conservatory
measures, whether before the commencement of arbitral pro-
ceedings or during the procedure on the basis of an application
from one of the parties and’® the president of the court referred
to in article 9 of the Arbitration Act shall, upon request from the
arbitral tribunal, be competent to:

* pass judgment against defaulting or intransigent witnesses
imposing the penalties prescribed in articles 78 and 80 of the
Law of Evidence in Civil and Commercial Matters; and

 order a judicial delegation.”

The arbitral award

Time limit

The Arbitration Act grants the parties the right to agree upon
the time limit of arbitration proceedings. In absence of the par-
ties’ agreement, arbitration proceedings are limited to 12 months
from the date of commencement of the proceedings. This period
may be extended by an additional six months by the tribunal,
unless the parties agree to extend the period.” In this regard,
if the parties agree to certain arbitration rules that provide for
a different time limit, or are even silent on the point, such rules
shall be applied. For example, if the parties agree to subject the
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dispute to the CRCICA Rules, which do not include any time
limits for arbitration proceedings, such proceedings shall not be
subject to the time limit set forth in the Arbitration Act and shall
not be limited to a certain time limit unless otherwise is agreed
by the parties.”” In all cases, if the proceedings exceed the deter-
mined time limit, either of the parties may have recourse to the
competent court for the purpose of terminating the proceedings
or determining a new time limit.* If the arbitration proceedings
exceed the determined time limit, the arbitration agreement shall
be considered terminated and the arbitral tribunal shall have no
jurisdiction to proceed further.®’ However, the parties’ continu-
ance in the proceedings beyond the determined time limit is
considered as an implied extension to such limit.*

Mandatory information to be featured in an award

The Cairo Court of Appeal refused the challenge of an arbitral
award on the basis that the arbitral award did not mention the
place of issuance of the award or the nationality of the members
of the arbitral tribunal, and did not attach or include a copy of the
arbitration agreement in the award in violation of article 43(3) of
the Arbitration Act. The court held that although the Arbitration
Act does require that this information be provided in arbitral
awards, this information may be supplemented by another docu-
ment as long as this document is prior or contemporary to the
arbitral award and the latter explicitly refers thereto. The court
further applied the procedural rule that as long as the objective
of the procedure has been fulfilled, there is no harm suffered and
consequently no annulment.

On such basis, the omission of information may only lead to
the annulment of an arbitral award when the objective of men-
tioning such information is not fulfilled. The Court of Appeal
considered in the above case, that the place where the award has
been rendered is known according to the place of arbitration in
the arbitration agreement. The nationality of members of arbitral
tribunal is known by their disclosures and CVs submitted upon
accepting appointment. Also, the arbitration agreement may be
derived from the parties’ claims and defence in the proceedings.
In a nutshell, the court considered that no party had suffered
any harm by the omission of this information and therefore that

1.8 Nevertheless, the Court of Cassation

the challenge must fai
considered that it is not sufficient to refer to the arbitration agree-
ment as cited in a party’s submission, as it does not indicate that

the tribunal examined the arbitration agreement itself.*

Setting aside of arbitral awards

Pursuant to article 53 of the Arbitration Act, arbitral awards can
only be challenged by annulment proceedings, and it may be
annulled for several reasons including, inter alia, absence of a valid
arbitration agreement or the violation to the right of defence of
one of the parties. The Supreme Constitutional Court held that
the right to bring annulment proceedings against arbitral awards
is a constitutional one.* Additionally, the Cairo Court of Appeal
held that if the parties agreed in the arbitration clause that the
arbitral award is final and no party may challenge it, this cannot
prevent either party to file a nullity suit. However, waiver of an
annulment lawsuit after the arbitral award is permitted under
Egyptian law.*

In 2018, the Court of Cassation confirmed its stance regard-
ing whether the reasoning of the arbitral award might lead to its
annulment under article 53. The Court of Cassation refused a
previous Court of Appeal judgment annulling an arbitral award
rendered against a famous Egyptian television personality for
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being based on ambiguous, illogical, unfounded facts and assump-
tions, and full of flagrant discrepancies and unsubstantiated state-
ments to the extent that renders the award without reasoning.”’
The Court of Cassation refused the reasoning of the Court of
Appeal and held that lack of reasoning is not one of the grounds
of annulment stipulated in article 53 of the Arbitration Act.®

Article 53 further provides that the court adjudicating the
annulment action should decide ipso jure the nullity if it is in
conflict with Egyptian public policy. The Egyptian courts defined
public policy in the context of arbitration to mean only those
rules forming the social, economic and political foundations of
the society, and not all mandatory rules of law.*

' after the arbitral award was issued and

In another case,”
annulment was refused by the Court of Appeal, the losing party
petitioned for reconsideration of the court judgment rendered
in the annulment case based on the article 241(1) of the CCPL.
Article 241(1) provides that the parties may, even after a final
judgment is rendered, petition for reconsideration of the final
judgment, if, inter alia, fraudulent conduct of one of the par-
ties is established and the judgment relied unknowingly on the
fraudulent conduct to reach its final decision. The losing party
claimed that the existence of fraudulent conduct committed by
the other party influenced the outcome of the dispute. The Court
of Appeal,in a first precedent, found in favour of the plaintiff and
annulled the court judgment and the arbitral award in question
based on that petition. However, the Court of Cassation refused
such judgment.”

Conversely, in another case, the Court of Appeal decided
that the prescription of the right to arbitrate by the lapse of 15
years, the general prescription period of civil obligations stipu-
lated in the Egyptian Civil Code, is not one of the grounds for
annulment.”

Recently, Egyptian courts have opined on whether an inter-
national commercial arbitration award rendered in Egypt in the
context of an international treaty could be subject to annulment
proceedings before Egyptian courts, where the treaty seems to
prohibit challenging the award. The Cairo Court of Appeal took
the view that annulment proceedings are not allowed under the
treaty.” However, the Court of Cassation rejected this view. In its
reasoning, the court decided that the annulment proceedings do
not qualify as a challenge, and therefore are not prohibited under
the treaty. The court concluded that the treaty does not con-
tradict the Arbitration Act regarding the right to request annul-
ment and referred the case back to the Cairo Court of Appeal.™
The latter court rendered a second judgment maintaining its
initial position.” This second judgment was challenged before
the Court of Cassation and is still pending before it.

Competent court for annulment

According to article 9(1) of the Arbitration Act, if the arbitration
is international and commercial in nature, the Cairo Court of
Appeal is the competent court to rule on the annulment of award.
Article 2 defines the criterion of ‘commercial arbitration’. It pro-
vides that arbitration is commercial if it 1s raised based upon a
legal relationship of economic nature. The article further provides
examples of this legal relationship. In this regard, the Court of
Cassation held that it is within the judge’s authority to determine
whether the relationship is ‘of economic nature’, as per article
2 of the Arbitration Act, as long as his or her determination is
based upon reasonable grounds. The court further provides that
the judge may rely on the parties’ intent in the contract to reach
his or her determination.”

The Court of Cassation power to decide annulment upon
its own initiative or upon the Public Prosecutor’ Request
The Egyptian Court of Cassation recently held that parties and
public prosecution alike may raise grounds of annulment that
are of public policy before the Court of Cassation, even if such
grounds were not raised before the Court of Appeal, as long as
the elements of those grounds were already available before the
Court of Appeal. In this regard, the Court of Cassation reaffirmed
the principles of article 109 of the CCPL that the jurisdiction of
the courts is of public policy. The court further decided that the
public prosecution might bring a suit for nullity of an arbitral
award, when the award violates public policy provisions, without
the need to comply with time limits for nullity suits provided for
in article 54(1) of the Egyptian Arbitration Act.”

Enforcement of arbitral awards

Pursuant to article 55 of the Arbitration Act, all arbitral awards
rendered in accordance with the provisions of this law have the
authority of res judicata and shall be enforceable in conformity
with its provisions.”® The enforcement of domestic arbitral awards
is governed by article 56 of the Arbitration Act, which requires
a request for enforcement to be submitted to the president of
the competent court, along with the required documents.” The
enforcement order shall be submitted after the lapse of the 90-day
period prescribed for filing the nullity action and this order will be
issued after verifying that certain conditions have been met.'"" The
enforcement of foreign arbitral awards in Egypt is governed by the
New York Convention on the Enforcement of Foreign Arbitral
Awards."" The New York Convention was signed by Egypt on 2
February 1959 and entered into force on 8 June 1959.

Moreover, the Egyptian Court of Cassation recently held that
if the provisions of the New York Convention on the Enforcement
of Foreign Arbitral Awards were in contradiction with the provi-
sions of domestic Egyptian law, the provisions of the New York
Convention would prevail.'”

Under article 54(2) of the ICSID Convention, the recognition
and enforcement of an award may be obtained from the compe-
tent court or other authority designated by a contracting state
on presentation of a copy of the award certified by the secretary
general of the ICSID. The Ministry of Justice has been desig-
nated by Egypt as the competent authority for the recognition and
enforcement in Egypt of arbitral awards rendered pursuant to the
ICSID Convention. Execution of the award is,in accordance with
article 54(3) of the ICSID Convention, governed by the law on
the execution of judgments in force in the country where execu-
tion is sought, which in Egypt is the procedures law. According
to article 55 of the ICSID Convention, ICSID awards should be
enforced in Egypt without prejudice to the Egyptian law provi-
sions regarding the immunity of Egypt or any foreign state from
execution. Article 87 of the Egyptian Civil Code provides that
public assets of the Egyptian state are immune from enforcement
and attachment procedures.

In a recent ruling, the Court of Appeal held that the
Constitutional Court already ruled that article 58(3) of the
Arbitration Act is unconstitutional because it allows for the chal-
lenging of the judge’s order to refuse enforcement of an arbitral
award while prohibiting the challenging of the judge’s refusal to
grant such order. A Constitutional Court judgment is binding
for the courts.'” Accordingly, the Cairo Court of Appeal ruled
that the period to challenge the enforcement order, as per the
Constitutional Court judgment, should be 30 days equally to the
period allowed for challenging the refusal to grant such order, not
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10 days as per the general rules of challenging orders on applica-
tion under the CCPL.'"

In terms of objections to enforcement, the Cairo Court of
Appeal refused the enforcement of an arbitral award for con-
tradicting a final judgment by the Court of Administrative
Jurisprudence rendered after the arbitral award but before the
request for obtaining the enforcement order.'”

For the first time, on 9 May 2018, the Court of Appeal ren-
dered a judgment enforcing a foreign arbitral interim measure
that was issued by an International Chamber of Commerce tri-
bunal. The judgment found that arbitral interim measures are to
be applied according to the same legal procedures to enforce a
final arbitral award; that is, by an order on application without
notification or hearing of the parties. The court went further and
required such interim measure to be:'"

* final and is considered so if it is rendered by a competent
arbitral tribunal;

* based on a valid arbitration agreement;

*  both parties were offered opportunity to present their case;and

* is not against public order.

It is worth mentioning that article 24 of the Arbitration Act
allows the court to order the enforcement of interim measures
decided by arbitral tribunals in arbitrations that are subject to the
Arbitration Act.'”

2018 developments

Application of the Arbitration in Sports Law No. 71 of the
year 2017

The Sports Law No. 71 of 2017 (the Sports Law) was enacted to
regulate sports matters in Egypt. This is considered the first com-
prehensive sports law in Egypt replacing the history of regulating
sports matters under different laws. The Sports Law established
the Egyptian Sports Arbitration Centre (the Sports Centre) as an
independent entity for settlement of any dispute arising from the
application of Sports Law, where one of the parties to this dispute
1s deemed an entity governed by it.

Article 66 of the Sports Law provides the mechanisms to set-
tle any dispute arising in relation to the sports field. It includes
mediation, conciliation and arbitration in case an arbitration clause
1s included in any contract or regulation binding on the parties
of the dispute.'®

The board of directors of the Sports Centre is headed by the
president of the Egyptian Olympics Committee. The members
of the centre are:

» arepresentative of individual sports;

* arepresentative of team sports;

* arepresentative of the Ministry of Sports; and
+ three legal and technical experts.

The duration of the board of directors is four years renewable for
one additional term.

It is worth noting that the Sports Law provides that the Sports
Centre shall consider the Olympic Charter and the international
criteria of the relevant sports’ associations. Furthermore, the centre
shall consider the fundamental guarantees and principles of the
CCPL. In absence of any specific provision, the provisions of the
Arbitration Act shall apply, which are based on the UNCITRAL
Model Law.'”

In 2018, several annulment proceedings were brought in
respect of arbitral awards rendered under the Sports Law. The
Egyptian courts jurisprudence is not consistent on whether

www.globalarbitrationreview.com

Egypt

such annulment proceedings can be brought forward under the
Arbitration Act. In one case, the Court of Appeal decided that
such proceedings are subject to the annulment procedures stipu-
lated in the Sports Law."” Another circuit of the Court of Appeal,
however, held that they are subject to the same annulment proce-
dures stipulated in the Arbitration Act.""" In the first case, the court
described the arbitration under the Sports Law as being manda-
tory. Mandatory arbitration has been repeatedly declared by the
Constitutional Court as unconstitutional, which was confirmed
in a recent judgment of the court in 2018. "2

New law governing contracts concluded by public bodies
replaces Tenders Law No. 89 of 1998

In an effort to improve contracting with public and govern-
ment bodies, the President issued Law No. 182 of 2018. The
law includes the possibility of electronic contracting with public
bodies through an electronic platform that will be established
by virtue of the anticipated executive regulations. The Egyptian
Minister of Finance has already stressed the importance of the
law; labelling it as an ‘important national project’ that will enhance
competition, improve transparency and ease contracting between
public bodies and the private sector.

As per article 91 of the law, the parties may, before resorting
to courts or arbitration, agree to resort to conciliation or media-
tion provided the competent authority approves such agreement.
When claims for compensation for damages sustained due to an
administrative body’s default under the relevant contract, the arti-
cle allows the damaged party to resort to arbitration. This is only
permitted upon obtaining the competent minister’s approval, pro-
vided that it is included in the terms of the contract and agreed
to as per the procedures and rules provided for in the Arbitration
Act.This article might bring to light new questions as to whether
it adds further requirements to those of the Arbitration Act in the
respect of the contracts governed by the new law.

Restructuring and Insolvency Law No. 11 for 2018

The Restructuring and Insolvency Law No. 11 of 2018 (the
Insolvency Law) was issued to govern restructuring, insolvency
and protective settlements. The law’s objective is to protect
bankrupt merchants from prolongation of credits through the
set mechanisms laid down in the law. The new Insolvency Law
replaces insolvency-related provisions stipulated in Commercial
Law No. 17 of 1999.

The law empowered the economic courts to resolve bank-
ruptcy disputes and established a bankruptcy administration
within each economic court to receive requests for restructuring,
bankruptcy settlements, bankruptcy declarations and mediation
proceedings.

Additionally, the law established a restructuring committee.
This committee is composed of experts listed in the schedule set
out in article 13 of the law, to prepare the restructuring plan, man-
aging the assets of the merchant and evaluating them, in addition
to other tasks assigned by a bankruptcy judge.

According to article 162 of this law, the bankruptcy judge may
authorise the trustee, upon consulting the trustee and hearing the
bankrupt merchant and notifying him or her, to accept arbitration
in any dispute regarding the bankruptcy, even if it involves rights
or claims pertaining to real estate. If the dispute has an undeter-
mined value, or its value exceeds E£20,000, the acceptance of
the arbitration shall not be effective unless the bankruptcy judge
has ratified its conditions. The bankrupt is notified to attend the
session of ratification, and can be heard if they attend, but the
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bankrupt’s objections shall be of no effect. The decision of the
bankruptcy judge may be challenged before the court if the judge
refuses to ratify the terms of settlement or arbitration.

On another note, it is impermissible for the trustee to dispose
of the right of the bankrupt or to recognise the right of others
vis-a-vis the bankrupt, save in accordance with the procedures set
out in article 162 as demonstrated above.

Principles from the Egyptian courts issued in 2018

Court of Cassation’s view of petition for annulment of
arbitral awards based upon article 241 (1) of the CCPL

In 2016, after the Cairo Court of Appeal refused the annulment of
an arbitral award, the losing party petitioned for reconsideration of
the judgment refusing to annul an arbitral award based upon article
241(1) of the CCPL.The article allows the parties, even after a final
judgment is rendered, to petition for reconsideration of the final
judgment, if fraudulent conduct of one of the parties is established,
and the judgment relied unknowingly on the fraudulent conduct
to reach its final decision. In that case, based on a fraud conducted
by the other party before the arbitral tribunal, the Court of Appeal
found in favour of the plaintiff and annulled the award reversing
its prior judgment of refusing to annul the award based on this
article for the first time.

However, in 2017 the Court of Cassation had the opportunity
to review the Court of Appeals’ judgment. The court found that
the alleged fraud of one of the parties was known to the petitioner
during the arbitration proceedings and was not raised at the time.
Thus, the Court of Cassation overturned the judgment and sus-
tained the validity of the arbitral award. However, it is important
to note that the Court of Cassation implicitly upheld the valid-
ity of the petition of reconsideration of the appellate court judg-
ment in annulment of arbitral award cases, based on article 241 of
the CCPL.'"?

Constitution of the tribunal

Appointment of arbitrator: application may be by an order
rather than by a lawsuit

In a Court of Cassation judgment,'' the court decided that accord-
ing to article 17 of the Arbitration Act, the request for appointment
of an arbitrator shall be through a case that is filed to the court
and not through an order on application. Therefore, issuance of an
enforcement order appointing an arbitrator is considered null and
void as a matter of public policy. However, the court decided that
the order on application in question, would be considered valid
since it already achieved the goal of the procedures, which is to
ensure due process, attendance of the parties and the opportunity
that each party expresses its views. The approach adopted by the
Court of Cassation might imply that appointment of an arbitra-
tor could be made through an order on application. Specifically
that the judgement of the Court of Appeal that was challenged
was considered, by the Court of Cassation, to have reached a cor-
rect reasoning and the fact that the Court of Appeal accepted an
application of an order on application to appoint the arbitrator in
question.

Challenge of arbitrators according to arficle 19(1) of the
Egyptian Arbitration Law must be after the composition of
the arbitral tribunal

Article 19(1) of the Arbitration Act provides that the challenge for
an arbitrator shall be submitted in writing to the arbitral tribunal
within 15 days from the date of the applicant’s knowledge of the
composition of such tribunal or of the conditions justifying the

challenge. The article further provides that if the challenged arbi-
trator did not step down within 15 days, the request for challenge
shall be referred to the competent court to adjudicate by a judg-
ment subject to no appeal.'?®

The Court of Cassation has clarified that challenging arbitra-
tors according to article 19(1) of the Arbitration Act is applicable
only after the composition of the arbitral tribunal is completed. If
the tribunal is yet to be constituted, the parties may apply other
agreed challenge procedures. In this case, the arbitral proceedings
were under the auspices of CRCICA, and the tribunal was not
constituted yet. Therefore, the court decided that the CRCICA
Committee was solely competent to decide on such challenge,
in accordance with CRCICA Rules. Thus, there was no room to

refer the challenge to the courts.!*

Article 26 of Law No. 211 of 1994 requiring mandatory
arbitration deemed unconstitutional

The Supreme Constitutional Court has considered article 26 of
the Cotton Exporters Union Law No. 211 of 1994 to be unconsti-
tutional.'” The article stipulated that disputes between the cotton
exporters union and buyers must be settled by means of arbitration.

Extension of the arbitration agreement

The criteria for considering a signatory a party to the
arbitration agreement and cases of extension to
non-signatories

In a famous case, the Court of Cassation defined the criterion that
a signatory of the contract can be considered a party to the arbitra-
tion agreement. The court held that one who signed as witness and
guarantor of his own obligations under a different contract is not a
party to the arbitration agreement. The court defined the criterion
for considering a signatory a party to such agreement as being ‘to
make reference to the arbitration clause’. Nonetheless, the Court
of Cassation acknowledged at the same time that there are cases
where the arbitration agreement may extend to non-signatory
third parties, giving examples of groups of companies, groups of
contracts, universal successors, company merges and assignments of

a right from the assignor to the assignee.'™

Conditions of extending the arbitration agreement

fo assignees

In a challenge to a recent construction related award, the Court of
Appeal accepted in principle that the assignment of right extends
the arbitration agreement to a third-party assignee. The Court
of Appeal outlined an important requirement that the original
assigned contract signed between the creditor and the debtor must
include the arbitration agreement that was assigned to the third-
party assignee.'”” In this scenario, the assignee would replace the
assignor as if it was the creditor in the original contract.

Defective arbitration clauses upheld and interpreted in
favour of arbitration

When faced with defective arbitration clauses, Egyptian courts are
now attempting to give them meaning in order to implement the
intent of the parties to submit their dispute to arbitration.

In one case the arbitration agreement stated that ‘any dispute
arising from this agreement and was not settled after resorting to
arbitration shall be resolved through the courts’.'* The claimant
argued that arbitration is not the sole method for resolving disputes
between the parties. However, the court decided that it was clear
from another part of the agreement that the parties intended to
resort to arbitration, striking out the inconsistent provision for
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the sake of the surviving clause that carried the real intention
of the parties.

In a second case, the defective clause stipulated that ‘any dis-
pute arising from or for the reason of this contract shall be settled
by the competent court in accordance with the applicable rules
of the Cairo Regional Centre for International Arbitration by
three arbitrators’.!”! The court disregarded the defective clause
that provided for a ‘competent court’since they outlined in detail
the arbitration proceedings, including, inter alia, language, appli-
cable law, fees and number of arbitrators.

Inconsistency over the nature of arbitration process
Against the established Constitutional Court jurisprudence find-
ing that the arbitration process is judicial in nature,' the Cairo
Court of Appeal repeatedly held that the arbitration is not so.'”
The same issue appears in two recent judgments concerning
whether an acting arbitral tribunal can refer the case to a domes-
tic court, where the tribunal lacks jurisdiction, and the other
way around. The stance of the Supreme Administrative Court,
in the context of mandatory arbitration under article 56 of the
Public Sector Agencies and Companies Law No. 97 of 1983 (the

)12 is that an arbitral tribunal is a tribunal of

Public Sector Law
judicial competency, and, therefore, may refer the dispute to the
competent court, if it decides that it lacks competence. In case
the tribunal does so, the referred to court will be obliged to apply
such referral. To clarify, article 56 requires that disputes between
different public bodies must be resolved through an arbitral tribu-
nal that is constituted of judges chosen by the minister of justice.

However, the Supreme Constitutional Court considered
article 66 of the Public Sector Law unconstitutional, stipulat-
ing that the decisions of the arbitral tribunals may not be sub-
ject to challenge by any means because it prevents annulment
proceedings against the arbitral award rendered.'® In support of
its own decision, the Supreme Constitutional Court held that
arbitral tribunals’ decisions under Public Sector Law should be
treated equally to the court judgments and voluntary arbitral
awards governed by the Arbitration Act, and that all are of judicial
nature. To the same end, the Cairo Court of Appeal'® held that
arbitral awards rendered under the Public Sector Law are subject
to annulment as per the Arbitration Act, being the general law
of arbitration in Egypt. On these bases, the above finding of the
Supreme Administrative Court may lay the grounds for referrals
between arbitral tribunals and courts.

In addition, the Supreme Constitutional Court has already
consistently considered that it has jurisdiction to decide on resolv-
ing contradiction between court judgements and arbitral awards,
because arbitral tribunals are tribunals of judicial competence.'”’

The Cairo Regional Centre for International Commercial
Arbitration in 2018
The Cairo Regional Centre for International Commercial
Arbitration (CRCICA) is the main arbitral centre in Egypt. It
was established in January 1978 by a decision of the 19th Session
of the Asian African Legal Consultative Committee. It is an
independent, non-profit international organisation. The Court
of Appeal considered CRCICA’s status, as a non-profit interna-
tional organisation, to be an international body enjoying judi-
cial immunity in practising its role as an arbitration institution,
and thus may not act as defendant in challenging its arbitration-
related function.'®

The total number of cases filed before CRCICA until 30
June 2018 was 1,261 cases. In the second quarter of 2018, 15
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new cases were filed, demonstrating a slight increase in new
cases when compared to the 12 new cases filed in second quar-
ter of 2017.'%

CRCICA’s caseload in the second quarter of 2018 involved
disputes related to oil and gas, subcontracting agreements, a share-
holders’ agreement, a timeshare agreement, a hotel management
agreement and a construction agreement. CRCICA has also
highlighted that this quarter witnessed the highest appointment
of female arbitrators in a single quarter in CRCICA’s history,
mostly made by the parties themselves.

Since it was established, CRCICA has adopted, with minor
modifications, the arbitration rules of the United Nations
Commission on International Trade Law (UNCITRAL).
CRCICA amended its arbitration rules in 1998, 2000, 2002,2007
and 2011.The amendments of 2011 are based on the UNCITRAL
Arbitration Rules as revised in 2010, with minor modifications,
and apply to arbitral proceedings commenced after 1 March 2011.

The authors would like to thank Mr Moamen Elwan, Mr Lokmen
Kassim, Mr Mohamed Sallam, associates at Matouk Bassiouny, as well as
Mr Mohamed El-Baroudy and Mr Mohamed Abd Al-Rahman, interns
at Matouk Bassiouny, for their support and research in preparation for
this article.
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